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AMERICAN LAW JOURNAL. 


MAY, 1850. 


New Dork Supreme Gourt 


THE NORTHERN RAIL-ROAD COMPANY ». JAMBS DUANB 


At the January General Term held at Balston Spa, in Sara- 
toga County, before Willard, Hand aud Cady, Justices. 


i. An alteration in the charter of a Rail-Road, made by the Legislature, oo 
the application of the Directors, in a case where a right to alter the charter is 
reserved to the Legislature, does not absolve a subscriber to the stock from his 
obligation to pay future instalments, although such alteration be made without 
the consent of such subscriber, provided the alterations be such that the Di- 
rectors in applying for them are guilty of no breach of trust towards such sub 
scriber, or such company. 

2. It seems that alterations in a charter made by the Legislature, not prejudi 
cial to any stockholder, afford no bar to a recovery on the stock subscription— 
and evidence tending to shew the object, intention and effect of such alter 
tions is admissible. 

3. Where the charter to a Rail-Road corporation comtained a clause author 
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izing the Directors, in case of non-payment of the instalments upon the stock 

subscriptions, as they shall be required to be paid, to declare the forfeiture of 

the stock and al] previous payments, it was held, that an action lay to recover 

the instalments as they fall due, although there was no express promise to pay 
4. The forfeiture is a cumulative remedy. 

This action was brought to recover several instalments 
due to the plaintiffs, on twenty shares of stock subscribed 
by the defendant, under the act incorporating the plain- 
tiffs, passed May 14, 1845, (L. of 1845 p. 351.) It was 
commenced and put at issue under the code of 1848. The 
complaint states, that after the commissioners opened 
their books, as required by the statute, the defendant, o: 
or about the Ist day of January, 1846, “did subscribe 
for twenty shares of the said stock, amounting to the sum 
of ten hundred dollars, and thereby promised to take 
twenty shares of the said stock subject to the conditions, 
requirements, liabilities and benefits of the said act, and 
said defendant then and there paid $250 upon each share 
of said stock so subscribed by him as aforesaid.” It then 
sets out the different calls for instalments, and notice 
thereof, and the neglect and refusal of the defendant to 
pay. 

The answer, after admitting the organization of the 
plaintiffs, as a corporation, and the defendant’s subscrip- 
tion to the stock, the several calls for instalments, and 
his refusal to pay, says, that the defendant subscribed fo: 
the construction of a Rail-road from Ogdensburgh to 
Lake Champlain, as provided for by the act of May 14, 
1845, and for no other purpose ; that his subscription was 
made with reference to the powers, privileges, obligations 
and liabilities in and by the act created and declared, and 
also in and by the act to provide for the construction of 4 
Rail-road from Attica to Buffalo, passed May 8, 1836, and 
which is recited in and made a part of the plaintiffs char- 
ter. 

The answer then sets up that after the defendant’s sub- 
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scription, and before any payment by any of the subseri- 
bers, the Directors, without his knowledge, applied to 
the Legislature for an alteration of their charter, and that 
body by the act of 9th March, 1847, passed an act enti- 
tled, ‘‘ An Act to amend the act incorporating the North- 
ern Rail-Road Company,” and thereby authorized them 
to borrow money for the construction of their rail-road, 
to an amount not exceeding one half the sum paid in by 
its stockholders, and also to pay interest to stockholders 
for stock payments made by them beyond general calls, 
upon condition that the company should construet their 
road with the heavy iron rail, weighing at least 56 pounds 
to the lineal yard, and whereby said corporation are fur- 
ther authorized to construct one or more branch lines, 
and the construction and regulation thereof to be subject 
to all the provisions of the act of 1845; and it alleges that 
the plaintiffs have accepted the amendments iii! acted 
under them; wherefore the defendant insists that he is 
exonerated and discharged from his subscription. 

The reply of the plaintiffs is, that by the original char- 
ter, the Legislature reserved a right to alter it; that the 
company has not yet accepted the act of 1847, and that 
there is nothing in that act, which discharges the defend- 
ant trem his subscription. 

The cause was tried at the St. Lawrence Circuit in June 
1849, before Mr. Justice Harris. On the trial the organ- 
ization of the company was shewn, and also the various 
steps which had been taken by them towards the con- 
struction of their road. It was shewn to be for the in- 
terest of the company to use the heavy rail, and that the 
Directors had intended to use it before the act of March 
9, 1847, was passed. 

Several objections were raised by the defendant to the 
plaintiffs right of recovery, none of which need be stated 
but the one on which the learned Justice directed a ver- 
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dict for the defendant. He decided that the second section 
of the amendatory act was such a departure from the pre- 
vious charter of the company, as to entirely absolve the 
stockholders from all liability upon stock subscriptions, 
and on that ground directed a verdict for the defendant. 
To which decision the plaintiffs’ counsel excepted. 

The plaintiffs’ counsel offered to prove that no action 
by the company had ever been had upon the construction 
of branch lines, nor had that part of the act been adopted 
in any manner by the company; that the Northern Rail- 
Road, for a part of its length, runs within a mile of the 
Canada line, and that at the time of the passage of’ the 
act, it Was in contemplation by the people of Canada to 
build two lines of rail-road from the Province line, thus 
near this road, to Montreal, and that the intention of this 
amendment was to give this company the right, by a short 
branch, to connect with one or both of those roads. The 
learned Justice rejected the offer, to which the plaintiffs 
again accepted. The plaintiffs have appealed from the 
decision at the Circuit, on a bill of exceptions, and they 
now ask for a new trial. 

James and Brown for the plaintiff. 

John Hutton, for defendant. 

Wiicarp, J. The second section of the act of March 
9, 1847, (L. p. 18,) amending the plaintiff’s charter, is in 
these words: ‘* The said company (the plaintiffs) is here- 
by authorized to construct one or more branch lines of 
rail-road, to connect the line authorized to be constructed 
by the act above mentioned, with one or more lines of 
rail-road to be constructed in Canada East; such branch 
lines, and the construction and regulation thereof, to be 
subject to all the provisions of the act incorporating said 
company, passed as above mentioned.” 

It is not alleged in the answer, nor was it proved on 
the trial, that the alterations of the plaintiffs’ charter, per - 
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mitted by the section just quoted, would be prejudicial to 
the defendant, or any of the other stockholders, if the 
same should be adopted by the company. ‘The question, 
therefore, raised by the first exception, is, whether an 
act of the Legislature which authorizes a rail-road incor- 
poration to connect itself, by one or more branch lines to 
other rail-roads in its vicinity, is, per se, such an altera- 
tion of the contract of a subscriber to the stock of the 
company as to absolve him from his subscription, unless 
his prior assent to such alteration be shewn. Under the 
original charter, § 18 of L. of 1836, p. 326, the plaintiffs 
‘had a right to cross, intersect, join, or unite with any 
rail-road company, canal company, or private company, 
when associated under any law of this State,” &c. The 
amendment was supposed to be necessary to enable the 
plaintiffs to connect their road with one or more which 
might be constructed in Canada East. In the case of the 
Harford and New Haven Rail-road Company vs. Cross- 
well, 5 Hill 383, the alteration in the charter introduced 
an entire new line of business, by allowing the company 
to purchase and charter steamboats to an amount not ex- 
ceeding two hundred thousand dollars. This was held 
to be such an alteration as absolved the stockholders who 
did not assent to it, from their subseriptions to the origi- 
nal stock. But Nelson Ch. J., in delivering the opinion 
of the Court, concedes, that some formal alterations of a 
charter, or those which are clearly beneficial, or at least 
not prejudicial to the stockholders, do not work this con- 
sequence. In the last mentioned case, the amendatory 
act increased the capital stock of the company two hun- 
dred thousand dollars. In effect, it made a new contract 
between the corporation and its stockholders. The de- 
fendant might have been willing to incur the hazard of 
becoming a common carrier of passengers and freight, on 
a rail-road, for the sake of the anticipated benefits, but 
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averse to increasing that responsibility by connecting with 
it the business of a common carrier by water. But, in 
the present case, no such change was contemplated. The 
identity of the plaintiffs road was not affected by the act. 
The termini continued the same. The stocks remained 
unaltered in amount. No new burthen was cast upon the 
company which they were compelled to perform. A pri- 
vilege merely was conceded to them, apparently advan- 
tageous to their interest, and which they were at liberty 
to accept or decline at their pleasure. Unless every act 
of the Legislature affecting a corporation, passed between 
subscribing for stock and payment thereof, will discharge 
the subscription, the act in question cannot have that ef- 
feet. On the doctrine laid down by the learned Judge, at 
this Circuit, the general rail-road act of 1848, would 
discharge every stockholder who had not paid up his sub- 
scription. The general act imposes duties and obligations 
upon companies, previously formed, unknown to the 
original charter, and which could not have been anticipa- 
ted by the stockholders when they inquired for stock. 
The stock subscription in this case was declared to be 
subject to the conditions, requirements, liabilities and benefits 
of the act—[the charter]—one of the conditions of which 
was that the Legislature might at any time alter or repeal 
it. The passing of the act of the 9th of March, 1847, 
amending the original act of incorporation, did not im- 
pair the contract entered into between an individual sub- 
scriber for the stock and the corporation. There was no 
stipulation entered into between the corporators and the 
corporation, that the Legislature should not exercise the 
power which they had reserved to themselves. On the 
contrary, it must be presumed to have entered into the 
contemplation of the stockholders, when they subscribed, 
that the charter might be altered before the company 
completed their road. In this respect also, this case dif 
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fers from the Hartford & New Haven Rail-road vs. Cros- 
well, supra. No such clause, authorizing the Legislature 
te alter the charter, was contained in their act of incor- 
poration ; and, of course any alteration would be invalid. 
unless made on the application of the company. 

But while it is conceded that the Legislature have the 
night, on their own motion, to alter the charter of the 
plaintiffs, without invalidating any subscription of the 
stockholders, still, it is insisted, that if such amendatory 
act be passed, on the application of the Directors, it cer- 
tainly absolves the stockholders from all liability upon 
their stock subscription. The learned Justice who tried 
this cause appears to have been of this opinion. In this 
we think he erred. The only ground on which the alter- 
ation of a charter on the application of the Directors 
should be treated as impairing the right of the Directors 
to enforce a stock subscription is, that such application 
was made in fraud of the rights of the subscribers, and 
was a breach of trust. The Directors are trustees for 
the company. They are bound to consult and to promote 
its interest. If an alteration of the charter, beneficial to 
the company, can be obtained, it is their duty not only to 
assent to it, but perhaps, also, to petition for it. If such 
alteration would be so far prejudicial to the interest of 
the company, that an assent to it by the Directors would 
be a breach of trust, the stock subscriber may, in such 
case, successfully resist an action brought by the former 
to enforce payment for the stock. This, we apprehend, 
is the true principle on which the cause should be placed. 
It was not shewn that the plaintiffs, Directors in this case, 
violated any trust reposed in them by assenting to the 
amendatory act ; and, hence the subscribers are not ab- 
solved from their subscription. 

We have hitherto treated the subject as if a Legislative 
alteration of a charter, made on the application of the 
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Directors, prejudicial to the company, and without the 
assent of the individual subscribers, absolved the latter 
from their contract, if such application of the Directors 
amounted to a breach of trust. The cases on this sub- 
ject, in our sister States, have not been uniform. In some 
of them, the alteration of the charter has been treated as 
an alteration of the contract; in others, it has not been so 
regarded. Thus in Pennsylvania, in Ervin vs. The Turn- 
pike Company, (2 Penn. Rep. 466,) the subscriber was 
held bound, notwithstanding a change in the location of 
the road made by an act of the Legislature against his 
remonstrance, and obviously to his prejudice. In Gray 
vs. The Monongahela Navigation Company, (2 Watts & 
Serg. 156,) the same learned court held, that an altera- 
tion in the charter, by which additional privileges were 
granted to the corporation was not such a violation of 
the contract of subscription as would relieve the subseri- 
ber, although the additional privileges might extend the 
liabilities of the company, and thus incidentally affect him. 

The cases cited from Massachusetts, arose under their 
turnpike acts, and are not applicable. The Middlesex 
Turnpike Corporation vs. Larke, 8 Mass. 268, turned 
upon a question of pleading. The plaintiffs declared on 
an express contract, and were bound to prove it as laid. 
The defendant had engaged to pay assessments for mak- 
ing a turnpike in a certain specified direction. The Le- 
islature, on the application of the company, but without 
the defendant’s assent, altered the course of the road.— 
The promise to pay assessments to build the road in one 
direction, did not warrant a recovery for assessments made 
to build a road in another direction. See 10 Mass. 384. 

Assuming the law to be as decided by this Court in 5th 
Hill 382, supra, we think the learned Judge erred in rul- 
ing, that the amendatory act worked a discharge of the 
defendant’s contract. 
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I]. We think the learned Judge erred also, in rejecting 
the plaintiffs’ offer to prove that the second section of the 
amendatory act had not been accepted by the company, 
or acted upon by them; and, in rejecting the offer to 
prove the reasons and intentions of the amendments of 
the charter. The evidence offered and rejected, tended 
to shew that the privilege granted to the company, by the 
act allowing the construction of branches to such road as 
should be built in Canada East, leading from the Canada 
line to Montreal was advantageous to the company and 
the defendant, as one of the stockholders. If the princi- 
ple on which the plaintiffs were defeated, be, that they 
assented to an alteration in the charter, prejudicial to the 
defendant, against his consent, surely the plaintiffs should 
be permitted to shew in reply, that no such consequen- 
ces were intended or accomplished, and that the altera- 
tion was in fact beneficial to him. 

These two points are all that properly arise on this bill 
of exceptions. On another trial, there are other ques- 
tions which may again arise, upon which, as they have 
been discussed by counsel, a few words may be said. 

(Ist.) It is urged that the only remedy of the company 
against a defaulting stockholder is the forfeiture of his 
stock and previous payments, under the [4th section of 
the act of 1836, p. 319. Such seems to be the rule in 
Massachusetts, when there is no express promise to pay 
the amount of the subscription; 6 Mass. 40. 8 do. 138. 
10 do. 327, &c. In this State, the plaintiffs have been 
allowed to elect either remedy. The cases on this point 
are uniform for nearly half a century. Union Turnpike 
vs. Jenkins, 1 Caine’s R. 381. S.C. in Error 1 C. C. in 
Error 86. 9J.R. 217. 14do. 238. 14 Wend, 20. Herk. 
Man. Co. vs. Small, 21 Wend. 275, S.C. 2Hill 127. 21 
Wend. 296. 


(2nd.) It is contended that here was no express prom- 
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ise to pay; that the defendant merely subscribed for 
twenty shares of stock, &c., and did not, in terms, prom- 
ise to pay the amount; and that the remedy is by a for- 
feiture, &c. The 3rd section of the charter (L. of 1845, 
p- 351) declares that the capital of the company shall be 
two million dollars divided into shares of fifty dollars 
each, and it appoints commissioners to receive the sub- 
scriptions and distribute the stock. The 4th section re- 
quires a payment of two dollars and fifty cents on each 
share, at the time of the subscription. The 14th section 
(L. of 1836, p. 325) enacts, “that it shall be lawful for the 
Directors to require payment of the sums to be subseribed 
to the capital stock at such time and in such proportions, 
and on such conditions as they shall see fit, under the 
penalty of the forfeiture of their stock and of all previous 
payments thereon,” &c. It has already been shewn that 
forfeiture is only a cumulative remedy. In the case of 
the Herkimer Man. Co. vs. Small, supra, the stock sub- 
seription was exactly like the one in this case, and as- 
sumpsit was held to be well brought thereon. The law 
will raise a promise on the part of the defendant to pay 
the amount of the share for which he subscribed, and 
which the act requires him to pay. Proof of the subscrip- 
tion will support an allegation of a promise in the plead- 
ing. 

We think the judgment of the Circuit Court should be 
reversed, and a new trial be granted. The costs of the 
reversal to abide the event of the suit. 

Capy, Justice, concurred. 

Hann, Justice, dissented. 
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Supreme Court of New Work. 


Menroe Special Term, July, 1848. Welles, Justice. 


THE PEOPLE, ez rel. OWEN AND OTHERS vs. DAVISON. 


s. c. 4 BARBOUR 109. 


1. What acts, committed by the defendant in an ejectment suit, will be con- 
sidered as amounting to waste, proper to be restrained by an order of the Court, 
under the statute, upon the application of the plaintiff; where the defendant 
hee been in possession for many years, claiming the premises in fee, in his own 
rigit, and in hostility to the piaintiif. 

2. A person in possession of land under such circumstances should, until he 
is legally evicted, be permitted to remain in the full enjoyment thereof, to the 
extent that he would be were no adverse claim set up; subject to the restric- 
tion that he shall not commit a permanent and lasting injury to the inheritance. 


Previous to October, 1845, the relators commenced an 
action of ejectment against the defendant to recover the 
possession of certain premises in the town of Greece in 
the county of Monroe, being a farm of about 145 acres, 
claiming to own the same in fee. On the 31st of October, 
1545, the late Supreme Court, on the application of the 
plaintiffs (the relators) made an order, reciting that satis- 
factory proof had been made, that the defendant had com- 
mitted waste upon the premises in question since the 
commencement of the said action, and restraining him 
from the commission of further waste, &c. At the Mon- 
roe general term held in March, 1848, upon an ex parte 
application of the relators showing that the defendant had 
violated the order by cutting down and carrying away the 
growing and standing timber and wood upon the said 
premises, since the service upon him of the said order, an 
order was made that an attachment issue against the de- 
fendant. At the Monroe special term held in May, 1848, 
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at which the attachment was returnable, the relators and 
defendant appeared, and interrogatories were filed by the 
relators. The defendant filed his answer, in which he 
fully purged the contempt by denying or explaining the 
acts of waste charged: whereupon, an order was made 
on motion of the relators, referring it to the clerk of Mon- 
roe county to take and report the proofs of the respective 
parties, touching the question of waste. At the present 
term the referee made a report of the proofs taken by 
him, consisting of the depositions of some eighteen wit- 
nesses, and containing some 300 folios. A motion was 
now made for final proceedings against the defendant for 
the waste alleged to have been committed, which motion 
was resisted upon the ground that the proofs did not es- 
tablish the fact that the defendant was guilty of the com- 
mission of waste. 

D. B. Beach & C. Tucker, for the relators. 

C. M. Lee & L. Farrar, for the defendant. 

We tes, J. From an attentive examination and con- 
sideration of the voluminous proofs returned by the ref- 
eree, together with the defendant’s answers to the inter- 
rogatories, I have come to the following conclusions of 
fact. Ist. That a number of years prior to the time of 
the commencement of the action of ejectment, the de- ° 
fendant took possession as owner of the premises or lot 
in question, which was then in a wild and uncultivated 
state. 2. That about the same time, he commenced clear- 
ing up and improving the same, and continued from time 
to time so to clear up, improve, and cultivate the said lot 
until the service upon him of the order of the 31st of Oc- 
tober, 1845, restraining the commission of waste, and that 
since that time he has also, at various times and occa- 
sions, cut down, or caused to be cut down and taken away 
trees, timber and wood standing and growing on the said 
premises. 3. That such cutting down and taking away 
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of standing trees and timber has been principally, if not 
all, done in the regular progress of clearing and improv- 
ing the lot, or in the procuring of fencing materials for 
the same, and that such cutting and clearing were not 
contrary to good husbandry. 4th. That there is left upon 
the lot, at least fifty acres of wood and timber land, upon 
which it does not appear that any trees have been cut, 
and which is a sufficient portion of the lot to be left for 
the purpose of wood and timber, and that good husband- 
ry requires, or would admit of, the residue of the said lot 
to be put under cultivation. And 5th. That the action 
of ejectment is still pending and undetermined, and that 
the parties thereto respectively claim to be the owners of 
the lot in fee. 

The question of what acts are to be deemed waste, has 
generally arisen between the owner in fee and the tenant 
for life or years ; and they are defined to be such acts as 
occasion a permanent injury to the inheritance. The ques- 
tion in the present case arises between parties, both of 
whom claim to be the owners in fee. The defendant is 
and has been for many years in possession, claiming in 
his own right and in hostility to the relators. 

The statute provides that “after the commencement 
of any action for the recovery of land or for the recovery 
of the possession of any land, the defendant shall not 
make any waste of the land in demand, pending the suit ; 
and if such defendant shall commit waste, the court in 
which the suit is pending shall have power, on the appli- 
cation of the plaintiff, to make an order restraining the 
defendant from the commission of any further waste there- 
on.” (2 R. 8S. 336, $18.) The relation in which the de- 
fendant stands to the relators, who are the plaintiffs in 
the ejectment suit, is quite as favorable as that of the ten- 
ant to the remainder man or reversioner, for the purpose 
of determining what shall be considered waste. 
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The defendant in possession claiming title, is to be re- 
garded the owner of the premises, against all the world, 
until a better title than his shall be established by a judi- 
cial determination ; (The People vs. Alberty, 11 Wend. 
160 ;) and if there is any difference between him and the 
tenant in this respect, it is in favor of the former. At any 
rate, the doctrine as to what shall be considered waste, 
should not be extended as against him, beyond what 
would be proper in the case of a tenant and reversioner 
or himin remainder. I think the rule should be the same 
in both cases. Looking at this case in that light, I am 
not prepared to say that the conduct or acts of the de- 
fendant amount to waste. A number of years before the 
commencement of the ejectment suit, he went into pos- 
session as owner of the premises in question, which was 
a lot of 145 acres, and was at that time wholly wild and 
ancultivated. All that he has done since, has been to im- 
prove the condition of the land, and render it more valua- 
ble, to whoever shall turn out to be the true owner. 

If the cutting down of standing trees which are denom- 
inated timber trees, or the doing of any acts, which under 
other circumstances would be regarded waste, but which 
in such case were necessary to the regular clearing up 
and improvement of the lot, so as to put it in proper farm- 
ing condition, according to the rules of good husbandry. 
are to be adjudged waste, then it is in the power of any 
one who might choose to commence an action of eject- 
ment for the lot, to defeat the plans of the defendant for 
its improvement and cultivation, however reasonable, wise 
and judicious they might be. Such a rule would, in many 
cases, greatly impair, if not wholly destroy the value of 
the possession of the defendant, or of the tenant for life 
or years. I think the defendant should be permitted to 
remain in the full enjoyment of the premises, to the ex- 
tent he would be, in case no adverse claim was set up, 

















SUPREME COURT OF PENN’A. 495 


antil he shall be legally evicted, save only, that he shall 
not be allowed to commit a permanent or lasting injary to 
the inheritance. The very term waste, implies injury, or 
damage; and without such ingredients, it would seem 
there can be no waste. The conduct and acts of the de- 
fendant as established by the proof in this case do no 
my judgment, amount to such injury. 

Should the defendant in his process of clearing 
in question, continue to cut down timber or other 
so as to encroach upon what should be left and preserved 
as necessary to keep the fences and other erections in 
repair, and for fire wood for the use of the occupant, he 
would probably be guilty of waste, and upon application 
would be restrained or punished. 

The motion for further proceedings against the defend- 
ant should be denied, and he should be discharged from 
the attachment; but as the question is of somewhat new 
impresssion, and is now, I believe, presented in the pre- 
sent aspect for the first time, no costs are allowed to the 
defendant as against the relators. 

Motion denied. 


Jn the Supreme Court of Pennsylvania. 


MARCH, 21, 1850. 


DAVIS vs. FARR. 


Where materials are furnished to a contractor for the joint use of two or 
more adjoining buildimgs, owned by different persons, separate liens may be 
filed, apportioning the proper amount due by each house. 

Burnsipe, J. Our mechanics’ liens are now perma- 
nently established by Legislative enactment and judicial 
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decision. It has become a part of our system, and it is 
our duty to mould it in accordance with the object and in- 
tention of the Legislature. 

In the case before us the buildings were adjoining each 
other. They were commenced and carried on together 
Senderling had engaged with Ward and Farr, owner of 
the adjoining lots, to erect both houses, and find all the 
materials ; and he purchased lumber indiscriminately from 
the plaintiffs for both buildings. Senderling, the contract- 
or, being in arrears for the materials, the plaintiffs, in or 
der to secure their debt, divided their claim and filed sep- 
arate liens against each building, on account of the lum- 
ber sold to Senderling. By a writing at the foot of their 
account, they made the apportionment equally to each 
building, as follows: ‘“ The materials, ¥c., mentioned in 
the foregoing bill of particulars, were furnished for, and 
used about the joint construction, as well of the building 
mentioned in the annexed lien, as of the building adjoin- 
ing to the north of the same, and of which George Ward 
is the owner or reputed owner, and the said John C. Sen- 
derling is the contractor, and against which said adjoining 
building a lien is filed to the present June Term, 1847, of 
this court ; and the annexed lien is filed for an equally 
apportioned part of the above sum of $667 36. 

The lien was filed on the Ist July, 1847, to which Farr 
filed an affidavit of defence, alledging—Ist. That the 
lumber was furnished by the claimants indiscriminately to 
both houses, and that he is advised no claim for lumber 
so furnished can be maintained under the existing laws 
of this Commonwealth. That no part of the said lumber 
was furnished to, or delivered upon the credit of defend- 
ant’s building specifically, but was furnished, as appears, 
collectively to the deponent’s building and that of George 
W. Ward. 2nd. That the claim is agsinst two houses 
belonging to different and distinct individuals, to wit :— 
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the defendant and Ward; and the lumber having been 
furnished jointly and indiscriminately to the two houses, 
the claim cannot be maintained. 3rd. Alledging partial 
payments on account of the lumber, (which are not dis- 
puted,) and claiming a set off, if the lien is maintained. 

A rule was obtained in April, 1848, to show cause why 
the scire facias should not be set aside, and the claim 
stricken from the record; which the court made absolute 
on the 6th May, 1848, on the ground that where materials 
are furnished jointly and indiscriminately for the use of 
two buildings owned by different parties, though the con- 
tractor be the same, no lien can be enforced. 

Mechanics’ liens were unknown to the common law.— 
They owe their existence to Legislative enactment. For 
more than thirty years the Legislature of Pennsylvania 
were trying the experiment in one place and another, be- 
fore the passage of the codified act of the 16th June, 
1836. Dunlop 2d Ed. 779. The first section of that act 
provides ‘that every building erected within the several 
counties of this Commonwealth to which the act, entitled 
“An act securing to mechanics and others, payment for 
their labor and materials, in erecting any house or other 
building, within the city and county of Philadelphia, pass- 
ed 17th March, 1806, and the several supplements there- 
to, now extends, shall be subject to a lien for the pay- 
ment of all the debts contracted for work done, or mate- 
rials furnished, for or about the erection or construction 
of the same.” That the debt in question was a debt con- 
tracted for and about the building of the defendants is 
indisputably clear. It is equally clear a joint lien could 
not be filed. 5S. & R. 512, 13. Itis enough if the lum- 
ber is furnished for the building. 28S. & R. 171. Bat 
the materials must be furnished for the particular house, 
16S. & R. 56. The act of the 30th March, 1831, (Pamph. 

VoL. 1x.—No. 28. 
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Laws, 243,) first provided for filing a joint claim against 
several adjoining houses built for the same owner, appor- 
tioning the sums due by each house. 6 S. & R.512. Dun- 
lop 2d Ed. 783 (note.) The case before us if not within 
the words, is within the spirit and object of the act of 
1836. The 13th section provides ‘ that in every case in 
which one claim for materials shall be filed, by the per- 
son preferring the same, against two or more buildings 
owned by the same person, the person filing such joint 
claim, shall, at the same time, designate the amount which 
he claims to be due to him on each of such buildings, &c.’ 

The spirit and object of the act is, that each house should 
pay for its own lumber, and where the contractor is erect- 
ing two houses for different persons, unless the material 
man can divide his bill, which is purchased by the con- 
tractor, and file a lien for a proper portion to each build- 
ing, the first section of the act is defeated. The proceed- 
ing is in rem, and I am unable to discern any good reason 
why this should not be done. ‘‘ Every building by the act 
is subject toa lien for the payment of all debts contracted for 
work done or materials furnished.” The only argument of 
weight against such a course is, that the lien may be filed 
against one of the buildings for an improper proportion, 
but this can be adjusted by the jury on a trial of the scire 
facias under the direction of the court. 

Mechanics’ liens, under the act of 1836, and the several 
supplements, have become an important part of our sys- 
tem of jurisprudence. In the administration of the jus- 
tice of the country, I am for giving these acts such a con- 
struction as will perfect the system, and carry out the 
object and intention of the Legislature. We think this 
lien was well filed and the learned court was in error in 
dismissing it from the record. 

The judgment of the District Court is reversed, the 
claim restored, and a procedendo awarded. 
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Wistrict Court of the City and County of Phil’a. 
BALL os. BALL. 


1. Itisa fixed legal] intendment, a settled conclusion of law, that where a 
highway is made a boundary in a deed the land to the middle of the highway 
passes to the grantee. 

2. The soil of such street or highway, when vacated, belongs to the grantee 
of the land calling for the highway as a boundary. 


The opinion of the Court contains all the material facts 
of the case. 

Per Stroup, J. It isa maxim of the common law, that 
the proprietors of land adjoining a highway have a fee in 
the soil of the highway, usque ad medium filum vie. Wool- 
rich on Ways,5. No trace of a contrary opinion or 
the slightest intimation of doubt on the subject, canbe 
found, it is believed, in any English decision from the 
earliest period of judicial history to the present day. 

Chancellor Kent, in his Commentaries, adverting to this 
subject, thus expresses himself: The established infer- 
ence of law is, that a conveyance of land bounded on a 
public highway, carries with it the fee to the centre of 
the road, as a part or parcel of the grant. The idea of 
an intention in a grantor to withhold his interest in a road 
to the middle of it, after parting with all his right and ti- 
tle to the adjoining land is never to be presumed. It would 
be contrary to universal practice; and it was said in Peck 
vs. Smith, 11 Conn. R., 103, that there was no instance 
where the fee of a highway, as distinct from the adjoming 
land, was ever retained by the vendor. It would require 
an express declaration, or something equivalent thereto, to 
sustain such an inference; and it may be considered as 
the general rule, that a grant of land bounded upon a 
highway or river, carries the fee in the highway or river 
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to the centre of it, provided the grantor at the time own- 
ed to the centre, and there be no words or specific de- 
scription to show acontrary intent. 3 Kent’s Com. 443-4, 
6th and last edition. 

The subject is a very important one, applying, as is 
universally acknowledged, with the like force as well to 
streams of water as to common highways. Most of the 
decisions upon it are collected by Chancellor Kent, and 
are to be found in the notes to the last edition of his Com- 
mentaries. Elaborate opinions are contained in the Con- 
necticut Reports. The result of the examination there 
has been the establishment of the common law principle 
in its whole extent. (See Peck vs. Smith, 1 Conn. R., 
103; Chatham vs. Brocnow, 11 ib.60 ; Champion vs. Pen- 
dleton, 13 ib. 23.) 

A very able judgment to the same effect pronounced 
by the Supreme Court of Maine, in Johnson vs. Anderson, 
18 Maine Reports, 76; and another in New York, Luce 
vs. Carby, 24 Wend. 451; seem to have brought back 
the law there to the standard of the common law. The 
boundary in this case was not a highway, buta river ; but 
all the authorities consider them as identical as to this 
point. 

With respect to the parts of the vacated streets which 
are opposite to the properties marked No. 1, 2, 3, on the 
plan accompanying the case stated, there is no decision, 
as far as we have any knowledge, which would exclude 
them from the operation of the maxim of the common 
law. They fall fully within it, and our judgment as to 
them is given unhesitatingly for the defendant. 

We have had great difficulty, however, in regard to half 
of the vacated street contiguous to No. 2. The descrip- 
tion in the deed as to this is “all that lot or piece of 
ground situate in Kensington district, of the Northern 
Liberties, beginning at the east corner of the Point-no- 
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Point Road and Bank street ; thence along the line of the 
said Bank street north 42 degrees, east 15 2-10 perches to 
Bank street, and thence along the line of said Bank street 
south 564 degrees, west 14 2-10 perches, and north 474 
degrees, west 11 3-10 perches to the place of beginning— 
containing about one acre and 48 perches.” 

In Jackson vs, Hathaway, 15 John. Rep. 447, the Su- 
preme Court of New York decided that where one deed 
described the property as lying on the north side of a road, 
and the other property lying on the south side, that the 
fee of the road itself did not pass under these deeds, but 
remained in the grantor. 

The Court held that the terms of this description ne- 
cessarily excluded the road, and were equivalent to an 
express reservation. On the other hand, the Supreme 
Court of Maine, witha full knowledge of the decision in 
Jackson vs. Hathaway, came to an opposite conclusion 
upon this description, in the deed, beginning on the 
westerly side of the county road, thence running norther- 
ly touching the said westerly side of said road ; Johnson 
vs. Anderson, 18 Maine Rep. 76. 

The judgment of each of these Courts was unanimous; 
an elaborate opinion is given in each case. After a care- 
ful examination of both, we yield our entire concurrence 
with the latter. 

This regards the maxim of the common law ad medium 
jlum vie as a fixed legal intendment, originating in con- 
siderations of policy, applicable alike to highways and 
water courses in the country and city. 

The inconvenience of the contrary doctrine is thus stated. 
The effect of admitting the principle that a conveyance 
bounding a highway does not extend to the centre of it, 
would deprive the owners of farms without, and the own- 
ers of town lots within our villages and cities, of the pow- 
er of improving or ornamenting that part of the way ad- 
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joining their lands and not used by the public, and of pro- 
tecting ornamental trees and useful erections already 
existing. 

The importance of upholding this maxim is shown in 
stronger language in Lewis vs. Jones, 1 Barr, 336. The 
Court decided there that one who deposits fence rails on 
a highway, commits a trespass against the owners of the 
soil, and enforced the propriety of the decision by the re- 
marks : ‘If a wagoner were at liberty to deposit fence 
rails on a highway, he would be equally at liberty to de- 
posit verdure on it, or anything else, as offensive to a 
family dwelling on the way side; or he might make the 
spot a resting place before their doors for days or months. 

These, it may be said, are considerations of a minor 
moment. They greatly concern, however, the comfort 
of the dweller on the way-side, and measurably the public 
at large. Stately and wide spreading trees along the high- 
way are not only objects of beauty, which deserve to be 
cherished and protected, but minister much to the comfort 
and conveniences of life; and yet, if the owner of the ad- 
jacent ground has no right of soil on the highway, he has 
no right either to plant or prohibit them. 

They may be wantonly destroyed before his face, and 
he can neither prevent the injury nor punish it. 

It is no answer to this to say, that the original grantor 
may interfere ; having parted with his interest in the ad- 
joining grounds, he has little or no motive to interfere ; 
and among an emigrating people like ours, he may be pre- 
sumed to be beyond the reach of any concern on the sub- 
ject. 

But we prefer the decision in Maine on other and differ- 
ent grounds. There seems to be a radical error running 
throughout the reasoning of the Court in Jackson and 
Hathaway. In this case, it is said, here is nothing in the 
deeds for the lots bounded on the sides of the Old Road, 
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which denotes an intention to buy or sell any Jand not ex- 
pressly included within the courses and distances express- 
ly defined. This is not only losing sight of the common 
law maxim, but it inverts the principle on which it is 
founded. This maxim presumes to use the weakest lan- 
guage which belongs to the subject, an intention to con- 
vey to the middle of the highway, from the mere fact that 
the highway is made a boundary. 

This, as has been remarked, isa fixed legal intendment—a 
settled conclusion of law, call it a presumption, if you please ; 
yet, like all other presumptions, it stands good until re- 
pelled by something unequivocally in conflict with it. In- 
stead, therefore, of seeking in the deed for evidence of an 
intention to exclude the road, the burthen is upon him who 
would overcome the force of the maxim to show by the 
deed an intention to exclude it. Nothing of a slight and 
uncertain character can have such an effect. Those who 
assert an exception in so important a matter should prove 
its existence beyond adoubt. It is illogical to say that a 
fixed principle shall be overcome by a possible implica- 
tion. A reservation of the soil of the road should be plain- 
ly expressed, otherwise the general rule of construction 
must prevail, that the grant is to be taken most strongly 
against the grantor. Again, it is said, in the same opin- 
ion, ‘the only acts imputed to the plaintiff, or those un- 
der whom he claims, are the two deeds for the parcels of 
land bounded on the north side and on the south side of the 
old road. The boundaries of these deeds do not include 
the space of the road, and of course the plaintiff’s title to 
the intervening ground remains as perfect as if no road 
had ever been there.” 

This is in one aspect a repetition of the same erroneous 
reasoning; but it contains besides what appears to us 
equally erroneous. It is plain that it was supposed the 
mention of a particular side of the road as a boundary, 
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had a different meaning from a simple reference to the 
highway for the same purpose. The next paragraph con- 
clusively shows this; it reads thus: where a farm is bound- 
ed along a highway, or upon a highway, or running to a 
highway, there is reason to intend that the parties meant 
the middle of the highway, but in this case the term ne- 
cessarily excludes the highway. 

Now it is submitted with deference that the difference 
in these modes of expression, is but a seeming one—that 
along the highway and along the side of the highway, or 
on the highway, or the side of the highway, &c., &c., 
when spoken of as a boundary, mean, and can mean, but 
one and the same thing. We say emphatically, when spo- 
ken of as boundaries of lands adjoining highways, because 
it is easy to see the difference, when such expressions are 
used for other purposes ; as respects therefore, that part of 
the description in the case stated, which in No. 2 speaks 
of the line of Bank street, as a boundary, we do not per- 
ceive that this makes at all for the plaintiff. It creates 
no exception to the general rule. 

But further, the statement in regard to the measure- 
ment of the lines, their distances is relied on as forming 
such an exception. The lines running to and from the 
located street, are described as measuring a certain num- 
ber of perches and tenths of a perch, and in Tyler vs. 
Hammond, 11 Pick 213, and Union Burial Ground Society 
vs. Robinson, 5 Wh. 18, it was held that corresponding 
statements indicated by feet and inches conclusively over- 
threw the common law maxim—ad medium filum vie, and 
left the right of soil in the highway in the grantor. Such 
minute description is treated in those cases as equivalent 
to an express reservation to the grantor. 

Is this a reasonable conclusion? How does the number 
of feet and inches manifest such a purpose, more than the 
mention of larger measure, provided in each case it states 
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the actual distance or length of the line? Does such mi- 
nute specification prove anything at all on such a subject ? 
Does it show that the party intended to take the convey- 
ance out of the established rule? If such intention existed 
is it reasonable to suppose that it would not be left to im- 
plication at all? Would it not be plainly expressed? We 
discover no force in such reasoning. A long line is usual- 
ly measured by chains, and is designated accordingly by 
the perch. In town lots the lines are usually short, and 
when measured, it is done by feet andinches. The price 
is most commonly regulated by the foot. The deed con- 
forms to the sale, and of course gives not only the feet, 
but parts of a foot or inches. Where more ground than 
is generally applicable to a single house in a city is owned 
by one person, who designs offering it for sale, the prac- 
tice is to make out a plan upon paper, indicating the ex- 
act size of each lot; at most, in such case, the external 
lines of the whole ground are measured by the surveyor. 
The draftsman determines all else, by his scale and com- 
pass. A very precise man will give you not only inches, 
but fractional parts of an inch. Another will stop with 
inches. The closing line of unsealed lands generally, and 
of cultivated farms, in many instances, is not actually 
measured on the ground. It is never necessary, and may 
be properly omitted. The surveyor will delineate this 
most probably with more precision than those which he 
has measured. He will give you the exact fractions of a 
perch, determined by the scale. The conveyance will, of 
course, follow the draft. What just inference, then, can 
be drawn from such a procedure and sucha result? But 
it is unnecessary to pursue the investigation further. In 
regard to city lots, descriptions of these minutely speci- 
fied as to the length of the lines, beginning or terminating 
on a street, the Union Burial Ground vs. Robinson is a 
direct authority, which, under similar circumstances, we 
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would implicitly follow. But Judge Kennedy, by whom 
the opinion in this case was delivered, intimates in the full- 
est manner his belief, that a distinction should be made 
between conveyances of ground in the city and in rural 
districts. The defendant in error, he says, claimed to re- 
cover the land demanded, upon the ground that the owner 
of land through which a highway is laid out when he con- 
veys the land afterwards, on either side thereof, making it 
the boundary of his grant, is presumed in law to have 
conveyed all his right therein to the middle of such high- 
way, so that if he owned the land in fee and conveyed in 
fee metes and boundaries therein mentioned, and among 
other boundaries calls for the highway as one, the fee to 
the middle thereof will be considered as transferred. 

This doubtless may be regarded as a general principal 
of the law in regard to conveyances of land lying in the 
country, and on the next page, having quoted from the 
opinion of Judge Wilde, in Tyler vs. Hammond, a re- 
mark implying that the terms of description in a deed 
might be such as necessarily to exclude the road, he gives 
to it his assent, and adds what is here said as particularly 
applicable, whenever the quantity of land conveyed is small, 
and its extent is described with great nicety, as in all con- 
veyances almost of city to town lots. 

The property here in dispute was at the time, when the 
located street was laid out, (nearly a century ago,) wholly 
within the county as distinguished from the city of Phila- 
delphia. It was then without the Northern Liberties of 
the city. In 1826, when the partition of the Balls’ estate 
took place, it was within the limits of the Kensington 
District, yet this part of the district had not then been 
surveyed, nor had the streets been laid out through it by 
public authorities. It was farm land, is conveyed by the 
acre, and measured and described by perches. The short- 
est line is much beyond the average depth of city lots.— 
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The vacated street does not appear to have been straight, 
and most certainly the Potnt-no- Point Road, which is one 
of the points from which the measurement is to be count- 
ed, was not the contents of the survey, is, we presume, on 
this very account stated to be about one acre and forty 
eight perches. No exact dimensions were supposed or 
intended to have been conveyed. This portion of the 
ground claimed is not comprehended by the ruling in the 
Union Burial Ground vs. Robinson, and the general rule 
of law is too well established and too valuable to be frit- 
tered away by further refinements, and therefore judg- 
ment on the whole is be entered for the defendants. 


Recent English Decision. 


Court of Exchequer. Sittings in Banc after Trinity 
Term, 1849. 


REEDIE vs. THE NORTH-WESTERN RAILWAY COMPANY.—HOB- 
BIT vs. THE SAME 


July6. The case of Bush vs. Steinman, (1 B. & P. 404, overruled.) 


1. The owner of rea! property is not responsible for injuries to strangers 
arising ont of the way in which it is used by others, who are not his servants 


or part of his family; uuless perhaps when the act done amounts to a nutsance, 
which he has not taken care to prevent, and which it was his duty to have 
prevented whether occasioned by his servants or others 

2. Where a company, empowed by act of parliament to make a railway, en- 
gaged with a contractor to construct a certain viaduct, parcel of it, and through 
the negligence of the workmen employed by the contractor, a stone fell on a 
man under the viaduct, and killed him.—He/d, that the company were not Lia- 
ble to an action by his personal representatives, although by the terms of the 
deed of contract, the company reserved to themselves the right of dismissing 
incompetent workmen, should such be employed by the contractor. 


This was an action brought by the widow and adminis- 
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tratrix of aman who was killed while passing under a 
viaduct, in course of construction, as part of a railway 
from Leeds to Dewsbury. The action was brought to 
recover compensation for the benefit of herself and her 
children, under the provisions of the 9 & 10 Vict. c. 93. 
The declaration stated that the defendants were possess- 
ed of a viaduct over the Gomersal and Dewsbury turnpike 
road, such viaduct being part of a railway then in course 
of construction between Dewsbury and Leeds; yet the 
defendants conducted themselves in making the said 
archway over the said turnpike road so negligently, that 
by reason thereof a large stone, parcel of the materials 
used in the construction of the said archway, fell on the 
plaintiff’s husband as he was passing along the road, 
whereby he was killed. The defendants pleaded, first not 
guilty; secondly, that they were not making the said 
archway in manner and form, &c. Issue. The cause 
was tried before Cresswell, J., when a verdict was found 
for the plaintiff, with liberty to the defendants to enter a 
nonsuit in case the court should be of opinion that the 
action did not lie against them. The material facts in the 
case were these :—On the 30th June, 1845, an act of par- 
liament, the 8 & 9 Vict. c. xxxvi. (local and personal,) 
intituled ‘«* The Leeds, Dewsbury, and Manchester Rail- 
way Act, 1845,” received the royal assent. By the pro- 
visions of that act, a company was incorporated in the 
usual way for the purpose, among other objects, of form- 
ing the railway in question. By an indenture dated the 
29th September, 1846, made between the company of the 
one part, and Joseph Crawshaw and Richard Crawshaw 
of the other part, the Messrs. Crawshaw covenanted with 
the company that they would, in consideration of a sum 
of 55,000/. to be paid as therein mentioned, make and 
complete a portion of the railway described in the inden- 
ture, of the length of 3830 yards, or thereabouts, with all 
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excavations, embankments, bridges, tunnels, viaducts, 
roads, fences, and other works connected therewith, 
according to the specification referred to. According to 
the provisions of this deed, although the works were to 
be done by the contractors, the company had a general 
right of watching their progress, and if the contractor 
employed incompetent workmen, the company had the 
power of dismissing them. Under this contract Messrs. 
Crawshaw proceeded to execute the works, and while 
they were in progress, viz: on the 9th July, 1847, anoth- 
er act, the 10 & 11 Vict. c. clix. (local and personal,) in- 
tituled “ An Act to incorporate the Huddersfield and Man- 
chester Railway and Canal Company, and the Leeds, 
Dewsbury, and Manchester Railway Company, with the 
London and Northwestern Railway Company,” received 
the royal assent ; whereby it was enacted, that the said 
Leeds, Dewsbury, and Manchester Railway, with all and 
singular the undertakings thereof, as well those which 
had been commenced as those which had not, and all the 
real and personal estate of the said company, should 
(subject to the existing debts, liabilities, and contracts of 
the said company) be vested in the London and North- 
western railway company, and might be lawfully execu- 
ted, completed, held, and enjoyed by them in the same 
way as they might have been executed, completed, held, 
and enjoyed by the said Leeds, Dewsbury, and Manches- 
ter Railway Company if that act had not passed. After 
the passing of this second act, Messrs. Crawshaw contin- 
ued to proceed with their works, in the course of which 
the accident in question took place, and which was ocea- 
sioned by the negligent conduct of some of their work- 
men who were employed in removing a heavy stone from 
a traveling truck. A rule having been obtained, the case 
was argued at the sittings in Banc after Hilary term, on 
the 13th and 14th February, before Parke, Rolfe, and 
Platt, BB. 
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The case was argued and held under advisement, until 
after the argument of Hobbit vs. North-western Railway 
company, a case depending on similar principles. 

The judgment of the Court was then delivered in both 
cases by 

Ro.re, B.—After stating the pleadings and facts in 
Reedie vs. The North-western Railway Company, his 
lordship proceeded thus :—It appears to us quite clear, 
that after the passing of the second act the contract with 
Messrs. Crawshaw was transferred to the present defend- 
ants, so as to make them liable to the same exteat pre- 
cisely as the original Leeds, Dewsbury, and Manchester 
company would have been liable if the second act had 
not passed. But after full consideration of the subject 
we are of opinion that neither the defendants nor the 
original company were liable. 

In the case of Quarman vs. Burnett, (6 Mee. & W. 
499, this Court decided, (adopting the opinion of Lord 
Tenterden and Mr. Justice Littledale, in Laugher vs. Poin- 
ter, 5 B. & C. 457,) that the liability to make compensa- 
tion for an injury arising from the neglect of a person 
driving a carriage, attaches only on the driver, or on the 
person employing him. 

The liability of any one other than the party actually 
guilty of any wrongful act, proceeds on the maxim, 
* Qui facit per alium facit per se.’ The party employing 
has the selection of the party employed, and it is reason- 
able that he who has made choice of an unskilful or care- 
less person to execute his orders, should be responsible 
for any injury resulting from the want of skill or want of 
care of the person employed; but neither the principle of 
the rule, nor the rule itself, can apply to a case where the 
party sought to be charged does not stand in the charac- 
ter of employer to the party by whose negligent act the 
injury had been occasioned. The doctrine of Quarman 
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vs. Burnett has since been acted on in this court in the 
case of Rapson vs. Cubitt, (9 Mee. & W. 710,)and in the 
court of Queen’s Bench in Milligan vs. Wedge, (12 Adol. 
& Ell. 737,) and again in Allen vs. Hayward, (7 Q. B. 
960.) 

By these authorities we must consider the law to have 
been settled; and the only question is whether the law 
so settled is applicable to the facts of this case. 

To shew it was not, it was argued by the counsel for 
the plaintiff, that there is a recognized distinction on this 
subject, between injuries arising from the careless and 
unskilful management of an animal, or other personal 
chattel, and an injury resulting from the negligent man- 
agement of fixed real property ;—in the latter case it was 
contended that the owner is responsible for all injuries to 
passers-by or others, however they may have been occa- 
sioned ; and here it was said that the defendants were at 
the time of the accident the owners of the railway and so 
are the parties responsible. 

This distinction as to fixed real property, is adverted to 
by Mr. Chief Justice Littledale in his very able judgment, 
in Laugher vs. Pointer, (p. 560,) and it is also noticed in 
the judgment of this court in Quarman vs. Burnett. But 
in neither of those cases was it necessary to decide wheth- 
er such a distinction did or did not exist. The case of 
Bush vs. Steinman, (1 B. & P. 404,) where the owner of a 
house was held liable for the act of a servant of a sub- 
contractor, acting under a builder employed by the ownner 
was a case of fixed real property. That case was strong- 
ly pressed in argument in support of the liability of the 
defendant both in Laugher vs. Pointer and Quarman vs. 
Burnett; and as the circumstances of those two cases 
were such as not to make it necessary to overrule Bush 
vs. Steinman, if any distinction in point of law did exist in 
cases like the present, between fixed property and ordi- 
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nary movable chattels, it was right to notice the point.— 
But on full consideration we have come to the conelu- 
sion that there is no such distinction, unless perhaps in 
cases where the act complained of is such as to amount 
to a nuisance, and in fact that according to the modern 
decisions, Bush vs. Steinman, must be taken not to be law, 
or at all events that it cannot be supported on the ground 
on which the judgment of the Court proceeded. Itis not 
necessary to decide whether in any case the owner of real 
property, such as land or houses, may be responsible for 
nuisances occasioned by the mode in which his property 
is used by others not standing in the relation of servants 
to him, or part of his family. It may be that in some ca- 
ses he is so responsible. But then his liability must be 
founded on the principle that he has not taken due care to 
prevent the doing of acts which it was his duty to pre- 
vent, whether done by his servants or others. 

If, for instance, a person occupying a house or a field 
should permit another to carry on there a noxious trade so 
as to be a nuisance to his neighbors, it may be that he 
would be responsible though the acts complained of were 
neither his acts nor the acts of his servants; he would 
have violated the rule of law, “‘ Sic utere tuo ut alienum 
non ledas.”” ‘This is referred to by Mr. Justice Cresswell, 
in delivering the judgment of the Court of Common Pleas, 
in Rich vs. Basterfield, (4 C. B. 802,) as the principle on 
which parties possessed of fixed property are responsible 
for acts of nuisance occasioned by the mode in which the 
property is enjoyed. And possibly on some such princi- 
ple as this the case of Bush vs. Steinman, may be sup- 
ported. It may happen also, that the owner of movable 
property might be responsible for a nuisance in the mode 
of enjoying it; as, if he kept a carriage laden with nox- 
ious substances in the public street, to the annoyance of 
passengers. But certainly the doctrine cannot be applied 
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to the case nowbefore us. The wrongful act here could not 
in any possible sense be treated as a nuisance—it was one 
single act of negligence—and in such a case there is no 
principle for making any distinction by reason of the neg- 
ligence having arisen in reference to real and not to per- 
sonal property. If the defendants had employed a con- 
tractor carrying on an independent business to repair their 
engines or carriages, and the contractor’s workman had 
negligently caused a heavy piece of iron to fall on a by- 
stander, it would appear a strange doctrine to hold that 
the defendants were responsible. Mr. Justice Littledale, 
in his very able judgment in Laugher vs. Pointer, observ- 
ed, (p. 559,) that the law does not recognize a several lia- 
bility in two principals who are unconnected—if they are 
jointly liable you may sue either, but you cannot have two 
separately liable. This doctrine is one of general appli- 
cation irrespective of the nature of the employment ; and 
applying the principle to the present case, it would be 
impossible to hold the present defendants liable without 
at the same time deciding that the contractors are not lia- 
able, which it would be impossible to be contended. 

It remains only to be observed, that in none of the mod- 
ern cases has the alleged distinction between real and 
personal property been admitted. In Milligan vs. Wedge, 
Lord Denman expresses doubt as to the existence of such 
a distinction in any case, and in the more recent case of 
Allen vs. Hayward, the judgment of the Court proceeded 
expressly on the ground that the contractor in a case like 
the present is the only party responsible. This last case 
so closely resembles the present, that even if we had not 
considered the decision right we should probably have 
felt bound by it. But we see no reason to doubt its per- 
fect correctness. It seems to follow as a necessary corol- 
lary from the principles of the preceding cases, and en- 
tirely to govern this. 

_ Voi. 1x.—No. 29. 
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Our attention was directed during the argument, to the 
provisions of the contract whereby the defendants had the 
power of insisting on the removal of careless or incompe- 
tent workmen; and so it was contended they must be re- 
sponsible for their non-removal. But this power of re- 
moval does not seem to us to vary the ease. The workman 
is still the servant of the contractor only, and the fact that 
the defendants might have insisted on his removal if they 
thought him careless or unskilful did not make him their 
servant. In Quarman ys. Burnett, the particular driver 
was selected by the defendants; but this was not to affect 
the liability of the driver’s master, or to create any re- 
sponsibility in the defendants, and the same principle ap- 
plies here. 

On these grounds we are of opinion that this rule must 
be made absolute ; and the same will also be the result of 
Hobbit vs. The North-western Railway Company. 

Parke, B.—Having an interest in the North-western 
Railway Company, I decline to take any part in these 
cases unless the counsel allow me. If they do, I must 
say that I concur in the judgment which has been deliv- 
ered. 

Rule absolute. 


Fugitives from Labor.—The bill repealing the act of 3d March, 1847, 
which prohibited State Officers from taking jurisdiction under the act of 
Congress of 1793, recently passed the House of Representatives of Penn- 


sylvania by a large vote. In the Senate, it was referred to a committee 
of which Mr. Matthias, of Philadelphia, was chairman. That committee 
bas reported against the repealing act. Its fate, during the present ses 

sion, is therefore uncertain. As the subject will, in all probability, be 
agitated until the question shall be settled, it may be interesting to state 
some facts in connection with the origin of the bill. Early in the session 





























CUMBERLAND (PA.) QUARTER SESSIONS. 515 


a distinguished member of the House, from Luzerne county—a gentle- 
man of undoubted patriotism and enlarged experience in public affairs, 
in view of the excited condition of the public mind, growing out of the 
slave question, offered a resolution for the appointment of a committee 
‘to inquire into the existing federal relations of Pennsylvania as a mem- 
ber of the Union.”” The resolution was adopted, and the mover, Mr. 
Beaumont, subsequently made an able report in which, among other 
questions, he discussed the provision of the Fedora! Constitution relative 
to the surrender of fugitives from labor. The report declares that the 
clause referred to is ‘‘binding on the Srares and the Prop .e of the 
States’”—that “in the opinion of the commitiee it has been infringed, 
and its solemn injunction disregarded by more than one member of the 
confederacy”’ *‘that this cause of complaint should be removed” and 
‘*that the Stares, as parties to this Union, should fulfil in good faith, not 
attempt to defeat, the stipulations entered iuto in the Constitution’ 
This of course referred pointedly to the act of 3d March, 1847, with- 
drawing the aid of State legislation and State authority to enforce the 
federal constitution in the particular referred to. Dr. Wm. A. Swuira, 


from Cambria county, upon cousultation, we understand, with thy hor 
of the report, read the bill in bis place repealing the act of 184° his 


bill was referred to the Judiciary Committee of the House who unani- 
mously reported in favor of its passage, as stated in our last number. 

In connexion with this subject we subjoin a highly interesting decision 
recently made under the act of 3d March, 1847, by Judge Warts, Pres- 
ident of the Court of Quarter Sessions of Cumberland county. We ex- 
press no opinion upon the questions decided. It is proper, however, to 
bear in mind that the peculiar circumstances of the case were not calcula- 
ted to secure a consideration entirely free from the influences of hu- 
man sympathy. Inthe case of Prigg vs. Pennsylvania, the child of a 
slave although begotten and born in Pennsylvania, was carried off as a 
slave by the owner of the mother, and, so far as we understand the facts 
of the case, the master was not held to be guilty of kidnapping. The 
special verdict finds the fact as stated, but it does not appear from the re- 
port of the case (16 ‘Peters 539,) that the indictment embraced the case 
of the child. 


Court of Muarter Sessions of Cumbcriand County--Pa. 


COMMONWEALTH ws. MARTIN C. AULD—INDICTMENT FOR KID 
NAPPING 


1. The act of Pennsylvania of 3rd March, 1847, so far as it probibite and pup 























516 CUMAERLAND (PA.) QUARTER SESSIONS. 


wshes the carrying ** free negroes or mulatioes'’ out of the State is constitutional, 
notwithstanding that such persons may be claimed as slaves. 

The rule of “ partus sequitur ventrem’ does not apply to the case of a ne- 
grochild born in Pennsylvania, although Sorn of a mother who was, at the 


time, 4 fugitive slave. 


3. Iu the free State of Penusylvauia a slave cannot be born. 


The following report of the case is taken from the 
Weekly News of the 18th April, 1850. 

The leading facts of the case, which the Commonwealth 
and Detendant’s counsel admitted, were, that about nine- 
teen years ago, Dr. Ridgely, of the State of Maryland, 
was the owner of a female negro slave named Betsy, who 
then escaped into the State of Pennsylvania, and was not 
retaken. Six months after she came to Pennsylvania she 
was delivered of a male child, which she called Alexan- 
der; she was afterwards married and had several chil- 
dren. The defendant, learning these facts, wrote to Dr. 
Ridgely informing him of them, and he sent his two sons 
here to reclaim his property. When they came here, 
they employed the defendant and an innkeeper by the 
name of Pile, to aid them to capture and carry away the 
boy Alexander, then between seventeen and eighteen 
years of age. They remained several days, during which 
time they were at different points in the neighborhood 
devising their plan of operation. The boy had previ- 
ously been in the employment of Pile as an ostler, but 
had been absent a few days; he was sent for and brought 
back, and was engaged in taking care of the horses of the 
persons who sought to take him. During the day and 
evening several times they induced the boy to drink 
brandy, into which they had put laudanum; but, as it 
seemed by the proof, it had not the desired effect. About 
11 o’clock in the night the horses were put into the car- 
riage, and the boy was induced by the offer of money to 
get into the carriage to ride a short distance, about half 
a mile, for the purpose of pointing out a certain road, 
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which they said they wished to take. Martin C. Auld got 
into the carriage with him, and it was driven off. After 
they had passed the point mentioned, the boy discovered 
their object and attempted to make a noise, which the de- 
fendant prevented by thrusting his handkerchief into his 
mouth. The boy was then carried out of Pennsylvania, 
and was subsequently sold by his alleged owners in Bal- 
timore, as a slave for life. These are the material facts 
of the case, which were either admitted or clearly and 
satisfactorily proved. The indictment was founded upon 
the Act of Assembly of the 3d of March, 1847. 

Messrs. Smith, Attorney General, and Gaullagher con- 
ducted the prosecution. 

Messrs, Miller and Biddle, tor defendant. 

The Court directed the defendant to enter into recog- 
nizance for his appearance at the April Term next, to 
abide their sentence upon such judgment as they should 
then pronounce. 

Now, April, 1850, the Court delivered the following 
opinion : 

Watts, P.—On the trial of this cause we felt our in- 
debtedness to the counsel of the Commonwealth and of 
the defendant, for the learned and lucid arguments which 
enabled us then to pronounce so decided an opinion to the 
jury, without any previous investigation of our own. The 
laudable zeal which has induced the defendant’s counsel 
since, so industriously and elaborately to investigate the 
subject for our benefit, claims our kindest consideration, 
and certainly opens our minds to a generous disposition 
to hear with favor and respect, and to pronounce the 
judgment of the law without bias. 

The argument for the defendant resolves itself into 
three grounds :— 

Ist. The Court has no jurisdiction to try the questions 
raised by the indictment, because it involves the question 
of slavery. 
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2nd. The act of 3d of March, 1847, which defines the 
offence with which the defendant is charged, is unconsti- 
tutional, because it affects the right to slave property. 

3rd. That Alexander Burns named in the indictment 
as the person kidnapped was not a free negro, but a slave. 

The reasons urged in support of each of the first two 
positions of the defendant’s counsel are substantially the 
same, and we may therefore consider them together. The 
act of Assembly upon which the indictment ts tramed is 
as follows : 

“That if any person shall by foree or violence take 
and carry away, or cause to be taken and carried away, 
and shall by fraud or false pretence entice, or cause to be 
enticed, or shall attempt so to take, earry away, or entice 
any free negro or mulatto, from any part or parts of this 
Commonwealth to any other place or places whatsoever, 
out of this Commonwealth, with a design and intention of 
selling and disposing of, or causing to be sold, or keeping 
and detaining, or causing to be kept and detained, such 
free negro or mulatto as a slave or servant for life or for 
any term whatsoever, every such person or persons, his 
or her aiders and abettors shall be deemed guilty of a 
high misdemeanor, and on conviction thereof in any Court 
of Quarter Sessions of this Commonwealth, having com- 
petent jurisdiction, shall he sentenced to pay, at the dis- 
cretion of the Court passing the sentence, any sum not 
less than five hundred nor more than two thousand dol- 
lars, &c., and moreover. shall be sentenced to undergo a 
punishment, by solitary confinement in the proper peni- 


at hard labor, for a period not less than five 


tentiars 
years, nor exces ling twelve years.” 

While with judicial and cordial respect we concede the 
principle settled by the Supreme Court of the United 
States the case of Prigg vs. The Commonwealth of 
Penn’a—that the power fo legislate on the subject of fa- 
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gitive slaves belongs exclusively to Congress—and we 
may agree, for the sake of the illustration, that our State 
Courts will not entertain jurisdiction of any question aris- 
ing under the Constitution and Laws of the United States 
respecting fugitive slaves; yet we cannot perceive, why 
the Legislature of Pennsylvania may not pass a law to 
protect the free negroes and mulattoes within her own 
borders, by punishing the crime of Kidnapping. Can it 
be said, with the force of argument, that, because it may 
be alleged on the trial of an indictment under the law, 
that the person violently carried away was a slave, the 
jurisdiction and power of the Court to enquire into the 
truth of the facet must cease 7—or because, by chance, the 
owner of a fugitive slave may be improperly indicted for 
peaceably taking and carrying away his own property, 
therefore, the act of Assembly intended to punish the tak- 
ing and carrying away a free negro or mulatto, is uncon- 
stitutional 7 

If these positions could be maintained, then we must 
submit to the consequence, and that which we all freely 
admit to be a crime ofa high grade, deserving the sever- 
est penalties, would be unpunished for want of Constitu- 
tional power in the Legislature to make it penal, or in the 
Courts to try the fact. This act of Assembly, (we speak 
only of the first section,) simply provides, that any per- 
son who shall violently and forcibly take and carry away 
a free negro or mulatto out of this State, to any other place, 
shall be guilty of Kidnapping; and differs essentially from 
the act of 1826, which was intended to punish as a crimi- 
nal offence, the act of seizing and removing a slave by his 
master, Without conforming to certain prerequisites which 
that act provided for, and which was declared to be in vi- 
olation of the 2nd sec. 4th art. of the Constitution of the 
United States. It is argued, ‘that we are taking upon 
ourselves to determine, by virtue of the act of Assembly 
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1847, whether Mr. Ridgely was entitled to the service of 
his slave.” No, this was not the question tried. The in- 
dictmeut charged the defendant with the crime of Kid- 
napping ; to this indictment he pleaded “ not guilty,” and 
predicated his defence upon two general grounds :—that 
the fact of his participation in the offence was not proved, 
and that the person taken and carried away was nota free 
negro or mulatto. To this issue neither the owner of the 
slave nor the slave himself was a party, nor could the 
rights of either be in any degree affected by the judgment 
which we may render. Our inquiry into the freedom or 
slavery of Alexander Burns, is a collateral one, and only 
made to enable us to determine as to the guilt or innocence 
of our own citizen, charged with an offence under our own 
law. 

But it is argued that the whole act of the 3d of March, 
1847, is unconstitutional and void, because it is opposed to 
the provisions of the Constitution and the act of Congress 
of the 12th of Feb., 1793. If we were obliged upon prin- 
ciple to consider the eighth section of this act as compris- 
ing one inseparable and entire law, we would not hesitate 
a moment to pronounce the whole act unconstitutional and 
void in its object and spirit; but we are not at liberty so 
to do; for nothing is better settled than that the validity 
of one section of an act of Assembly is in no degree de- 
pendent upon another. The practical Legislation of the 
day, which combines subjects not even having the claim 
of kindred, is a striking illustration of the necessity of this 
rule. It it sufficient for us that the first section of the 
act, with which alone we have to do, is constitutional and 
wholly unexceptionable. 

The only question which remains to be considered is, 
was Alexander Burns a free negro or mulatto? We can- 
not entertain a reasonable doubt on this subject. 

Whilst we recognize to the fullest extent the argument 
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predicated upon rules of law which prevail in States where 
slavery is lawful—that there, partus sequitur ventrem is a 
maxim of universal application, as well to the slave, as the 
unintelligent animal. But, ratione cessante cessat ipsa lex : 
in the free State of Pennsylvania a slave can not be born; 
for by the 3d section of the act of Ist of March, 1780, it is 
provided that ‘ All persons, as well negroes as mulat- 
toes who shall be born within this State, shall not be deem- 
ed and considered as servants for life or slaves ; and all 
servitude for life or slavery of children in consequence of 
the slavery of their mothers, in the case of all children 
born within this State from and after the passing of this 
act aforesaid, shall be and hereby is utterly taken away, 
extinguished and forever abolished.” However strongly 
we may be disposed to recognize the rights of slave own- 
ers in our sister States, we cannot for a moment question 
the competency of our Legislature to declare, that all 
children born within this State shall be free. The Consti- 
tution of the United States makes no other provisions than 
‘* persons held to service or labor in one State, under the 
laws thereof, escaping into another State, shall not be 
discharged from such service, but shall be delivered up.” 
It cannot be successfully argued that Alexander Burns, 
who was not in existence when his mother ran away, had 
escaped or was a fugitive. For ifit were even possible to 
give an equitable construction to the Constitution, we 
could not exercise it in a case like this, where the person 
was born within this State, and continued to reside here, 
in the undisturbed enjoyment of his freedom, for a period 
of more than eighteen years. We are, for these reasons, 
irresistibly led to the conclusion that Alexander Burns 
was a freeman ; and that judgment be entered upon the 
verdict that Martin C. Auld, the defendant, is guilty in 
manner and form as he stands indicted. 
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CONSTITUTION AND ADMINISTRATION OF JUSTICE IN 
NORWAY 


Mr. John S. Maxwell, has furnished an stereating work called “ The 
Czar, his Courtand People," &c. from which we make the following ex- 
tracts. Of course we have no pettifoggers in this country. Wherever 
they exist they are io truth the “ banditti of the Bar.” 


THB CONSTITUTION OF NORWAY 

“The Storthing, or Congress, is elected every three 
years—it assembles suo jure, and not by the royal procla- 
mation. It has the initiative in the making of laws, reg- 
ulates the currency, taxes, revenues, and expenditures 
of government, and exercises all the powers necessary for 
a complete administration of the affairs of the country.— 
The Storthing or Congress, immediately after it assem- 
bles, elects a President and chooses from among its mem- 
bers one-fourth of the whole body to constitute an upper 
house or Senate, which is invested with powers much like 
those of the Senate of the United States, and exercises 
judicial functions in cases of impeachment. The remain- 
der constitute the lower house or chamber of deputies, 
corresponding to the House of Representatives in the 
United States. A measure proposed and passed in the 
lower honse, is sent to the Senate for confirmation or 
amendment, as in other bodies thus constitated. After 
it has received the sanction of both houses, it requires 
the assent of the king to become lawful. If the royal a+ 
sent is refused, the next Congress may advocate and con- 
firm the same measure, and the king may again refuse his 
assent ;—but if a third Congress shall again pass it, then 
it becomes a law, the veto of his majesty to the contrary 
notwithstanding. Every native of Norway, who is of age, 
who is a tax payer, or whois the owner of a freehold 
worth one hundred and fifty dollars, and who is not @ 
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courtier or office-holder, or disabled by reason of mental 
infirmity, or incapacitated because of a conviction or im- 
prisonment for an offence against the welfare of society, 
is entitled to elect and to be elected. The country is di- 
vided into election districts, and the electors are register- 
ed in each district. Every three years the voters assemble 
in some convenient place, and out of every hundred a del- 
gate is chosen to attend the convention of the delegates 
of the district, who choose from among themselves as 
many members as the district may be entitled to send to 
the Storthing. The working of this constitution has been 
all that could be desired. Beneath its influence, the pro- 
gress and improvement of the country, and the ameliora- 
tion of the condition of the people, is beyond all prece- 
dent in European history.” 
Administration of Justice among the Norsemen. 

‘The administration of the civil law in Norway is most 
admirably contrived. In every school district, the free- 
holders elect a Justice of the Court of Reconciliation.— 
Every law suit must first be brought before this justice, 
and by the parties in person, as no lawyer or attorney 1s 
allowed to practise in this court. The parties appear in 
person, and state their mutual complaints and grievances 
at length, and the justice carefully notes down all the 
facts and statements of the plaintiff and defendant, and 
after due consideration, endeavors to arrange the matter, 
and proposes for this purpose, what he considers to be 
perfectly just and fair in the premises. If his judgment 
is accepted, it isimmediately entered in the court above, 
Which is a Court of Record ; and if it is appealed from, 
the case goes up to the District Court, upon the evidence 
already taken in writing, by the Justice of the Court of 
Reconciliation. No other evidence is admitted. If the 
terms proposed by the justice are pronounced to be just 
and reasonable, the party appealing has to pay the costs 
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and charges of the appeal. This system of minor courts 
prevents a deal of unnecessary, expensive, and vexatious 
litigation. The case goes up from court to court upon the 
same evidence, and the legal argument rests upon the 
same facts, without trick or circumlocution of any kind 
from either party. There is no chance for pettifoggers, 
—the banditti of the bar. Poor, or rich, or stupid clients 
cannot be deluded, nor judge or jury mystified by the skill 
of sharp practitioners in the courts of law in Norway.— 
More than two-thirds of the suits commenced are settled 
in the Court of Reconciliation, and of the remaining third 
not so settled, not more than one-tenth are ever carried 
up. 

“ The judges of the Norwegian courts are responsible 
for errors of judgment, delay, ignorance, carelessness, 
partiality, or prejudice. They may be summoned, accused, 
and tried in the Superior Court, and if convicted, are hia- 
ble in damages to the party injured. There are, there- 
fore, very few unworthy lawyers in the Norwegian courts. 
The bench and the bar are distinguished for integrity and 
learning. They have great influence in the community, 
and the country appreciates the many benefits which have 
resulted from their virtue and their wisdom.” 
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NEW PUBLICATION. 


New Publication 


Binws’ Justice on Maeistaates Daisy Companion. A Treatise on 
the Office and Duties of Aldermen and Justices of the Peace, in the 
Commonwealth of Pennsylvania, including all the required forms of 
process and Docket-Entries, and embodying not only whatever may be 
deemed valuable to Justices of the Peace, but to Landlords, Tenants 
and general Agents; and making this volume what it purports to be, a 
safe legal guide for business men. By John Binns, late Alderman of 
Walnut Ward, in the city of Philadelphia. The third edition; re- 
vised, corrected, and greatly enlarged. By Frederick C. Brightly, 
Esq.. of the Philadelphia Bar; author of *« A Treatise on the Law of 
Costs. Philadelphia: James Kay, jr., & Brother, 193 Market street, 
Law Book sellersand publishers. 1850. 


We are glad to see a new edition of this useful book edited by our 
friend F. C. Brightley, Esq. The reputation of the book is so well es- 
tablished that any commendation of ours would add nothing to it. It 
gives the fruits of experience and learning, and cannot fail to be of great 
value to every Magistrate in the State, a3 a compendious yet sufficiently 
full treatise upon, and repository of legal principles to which he may 
readily resort. Upon ao examination of the third edition, and a compari- 
son with the former one, we find the following entirely new titles: Ac- 
tions against Justices, Attachment page 109, Attachment in Execution, 
Bribery, Conspiracy, Daelling, Factories, Fixtures, Fugitives from Jus- 
tice, Homicide, Limited Partoership, Purchasers at Sheriff Sales, Reli- 
gious Societies, Search Warrants, Seduction, Trade Marks. The title 
‘“* Appeal,” has been re-written. The following titles are extensively al- 
tered and enlarged: Abatement, Apprentices, Bills of Exchange, Certio- 
rari, Constables, Drunkenness, Elections, Evidence, Execution, False 
Pretences, Fornication and Bastardy, Freebolder, Horse Racing, Justi- 
ces of the Peace, Landlord and Tenant, Limitation, Malicious Mischief, 
Marriage, Promissory Notes and Vagrants. Mr. Brightley’s additions 
and alterations have given the book a new and increased value. The ac- 
curate and scientific manner in which the authorities and statutes are 
collected, cited, arranged and applied will command the attention of the 
profession and be useful to the lawyer as well as the magistrate. We 
commend the volume as an indispensable appendage to every Magistrate's 
office. 
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Medical Jurisprudence. 


The Principles of the Chrono-thermal System of Medicine, with the 
fallacies of the Faculty. By Samuel Dickson, M. D., of London ;—with 
an introduction and notes by William Turner, M. D., of N. Y. This is the 
13th edition of a work designed to prove “ the unity or identity of all 
morbid action, and the unity and identity of the source of power of the 
various agencies by which disease of every kind may be caused or cured.” 
In administering the remedies the only agents which this system rejects 
are ‘the leech, the bleeding lancet and the cupping instrument.” We 
are not disposed to find fault with so much of any system which shall re- 
strict the use of the lancet to cases clearly indicating that as the only 
appropriate remedy. 

Dr. John Brown, in 1780, published bis Brunonian System of Medi- 
cine. It is now more than 30 years since we perused the *“ Flementa 
Medicine Brunonis ;” but from our recollection of that work, the new 
book of Dr. Dickson appears to be in part a superstructure erected upon 
a portion of the foundation stones of Dr. Brown. According to the sys- 
and the 


’ 


tem of Dr. Dickson, the type of all disease is ‘ fever and ague ; 
remedies are warmth or cordials in the co/d stage, and in the hot stage a 
reduction of the temperature by cold affusion and fresh air, or for the 
same purpose emetics, purgatives, or both in combination. We would 
thank one of our medical friends for a brief article pointing out the dif- 
ferences between this system and the sthenic and asthenic diseases of Dr. 
Brown, with his anti-phlogistic and phiogistic remedies. 
(Ed. Am. Law Jour. 


Kidnapping Case.—This was an indictment pending against Jonathan 
Little and others, in Huntingdon county, Penn’a., charging them with 
Kidnapping a negro named Finley. Counsel attended, employed by the 
Governor of Maryland, with the necessary evidence to show that the ne- 
gro Finley was a slave in Maryland, and that Mr. Little had authority 
from his master to take him. Upon these grounds the prosecution was 
abandoned by the prosecuting officers, without a trial. 





&F Chancellor Walworth, of New York, is a descendant of Mary 
Chilton, the first female who leaped from the boats of the Mayflower, 
upon Plymouth Rock. 
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Law Miscellann. 


LEGAL GOSSIP 


The following anecdote is related by a pupil of the late Professor Boll, 
of Scotland, as having happened one day at the Lecture. ‘ One of my 
class fellows was a young man from Glasgow, who was particularly dis- 
tinguished by his industry and close application to his studies; nor was he 
at all times content with the information the Professor gave him, but 
would consult every authority until he had satisfied his mind, not unfre- 
quently arriving at a conclusion different from his learned preceptor's dic- 
tum. Setting beside me one day, he was suddenly called up for exami- 
nation; we had not the least idea of what the examination would be 
about, and he was doubtful of the appearance he would make. The first 
question or two he answered wel! enough, until Professor Bell put one 
to him respecting the doctrine of law relating to the ratification of deeds 
by a wife. My friend answered distinctly and most confidently, but the 
professor was dissatisfied. ‘* No, sir, that is not the proper answer.” To 
my utter astonishment my zealous friend unblushingly rejoined, “1 am 
aware, sir, that a different rule is laid down in your Principles, but you 
there refer to Erskine’s Institute, book , title , section ‘ 
Now, sir, I turned up the passage and I found that Mr. Erskine says the 
very reverse, and according to him (with significant emphasis) my answer 
was quite right!!’ I need not attempt tu describe the effect of this scene 
in the class. We were horrified by the audacity of my friend, who was 
by no means conspicuous for anything betokening a forward disposition. 
The Professor was aghast; jealous of his legal opinion at all times, to be 
thus bearded was too much; however, afier recovering his breath, he 
said: ‘Does Mr. Erskine say so, sir!” ** He certainly does,” was the 
unhesitating response. ‘ Then, sir,”’ replied the author of the Commen- 
taries on the Law of Scotland, ** Mr. Erskine is WRONG.” 

{Lond. Law Mag. 











In the Supreme Court of the United States, the following rule was 
adopted on the 24th April, 1850 :— 


Rule No. 58. ‘Ordered, that twelve printed copies of the abstract 
points and authorities required by the fifty-third rule, be filed with the 
clerk, three days before the case is called for argument; nine of these 
copies for the Court—one for the reporter—one for the opposing counsel 
—and the remaining one to be retained by the clerk. This order to take 
effect on the first of May next.” 














LAW MISCELLANY. 


ANECDOTE OF LORD ELDON AND SIR GEORGE ROSE. 


Many were the squibs in prose and verse of which the Fabius of Chan- 
cellors was the subject. To one by Sir George Rose, a happy retort was 
made by Lord Eldon: 


My most valued and witty friend, Sir George Rose, when at the bar, 
having the note-book of the regular reporter of Lord Eldon’s decisions 
put into his hand, with a request that he would take a note for him of 
any decision which should be given, entered in it the following lines, asa 
full record of all that was material which had occurred during the day : 


Mr. Leach 
Made a speech— 
Angry, neat, but wrong ; 
Mr. Hart, 
On the other part, 
Was heavy, dull and long ; 
Mr. Parker 
Made the case darker, 
Which was dark enough without ; 
Mr. Cooke 
Cited his book, 
And the Chancellor said—*“ I poust.”’ 


This jeu d’esprit, flying about Westminster Hall, reached the Chancel- 
lor, who was very much amused with it, notwithstanding the allusion to 
his doubting propensity. Soon after, Mr. Rose having to argue before 
him a very untenable proposition, he gave his opinion very gravely, and 
with infinite grace and felicity, thus concluded: “ For these reasons, the 
judgment must be against your clients; and here, Mr. Rose, the Chan- 
cellor does not doubt” 

















